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Tém tit

Ngay nay, phuong thirc ban hang da cép (BHDC) c6 nhing budce
phat trién dang ké, va da tao thanh mot lan song tai VN. Day la mo
hinh kinh doanh tién tién c6 nhiéu tac dong dén sy phat trién kinh té
- xa hoi, do do rét cAn c6 sy quan li cua nha nuéc. Tuy nhién, trong
nhitng nam gan day do hoat 'dong quan i nha nuge (QLNN) a6i voi
loai hinh kinh doanh nay van con nhiéu ton tai, han ché tir khung
phap 1i dén t chirc quan l1i... di dan dén xuét hién cac hién twong
bién tudng, tra hinh trong qua trinh hoat dong BHDPC. Bing phuong
phap phan tich théng ké va phwong phap chuyén gia, tic gia mudn
lam 1 hon vai tro; ndi dung cia QLNN ddi voi hoat dong BHPC.
Két qua nghién ciru s& 1a tién dé dé dé xuat cac giai phap nhim hoan
thién cac hoat dong QLNN dbi voi KD BHDC trén dia ban TP.HCM
noi riéng va ca nude nodi chung.

Abstract

Multi-level marketing has experienced a fast development and
become a new trend in Vietnam. This modern trading trend produces
various impacts on the economic development and requires a better
state control. This marketing strategy helps save expenses on
marketing, advertisement and retail outlet, spend more on R&D and
commission for sellers, and create new jobs and new source of
budget income. In recent years, however, poor state control allowed
this trend to produce bad effects and fraudulent practices among
many companies. By employing statistical analysis and expert
method to clarify the role and effects from the state control
machinery on this sector, the research can offer measures to improve
the state control over MLM activities in HCMC.
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1. GIOI THIEU

Hoat dong BHDC phat trién kha manh tai VN trong khoang 15 nim nay. Mic du
Nha nuéce da c6 nhitng dong thai quan li loai hinh kinh doanh BHDPC, nhung trén thuc
té van chua c6 nhiing quy dinh chat ché dé quan li hoat dong mdt cach tdt nhat. Thoi
gian qua, sy xuit hién mot s6 cong ty BHPC bién tudng, tra hinh gay mét 1ong tin
NTD va cho thdy nhitng khiém khuyét trong QLNN déi véi loai hinh KD BHPC. Do
d6, viéc nghién ctru thuc trang hoat dong BHPC va dua ra cac giai phap nham hoan
thién vé hoat dong QLNN d6i v6i hinh thirc KD BHDC tai VN, ma cuy thé 1 trén dia
ban TP.HCM la thuc su cép thiét.

2. QUAN Li NHA NUOC VE THUONG MAI

2.1. Khai niém

QLNN v¢ thuong mai (TM) 1a phuong thirc Nha nuéc sir dung quyén lyc cia minh
trong diéu hanh va quan 1i TM thong qua viéc ban hanh va sir dung cic cong cu ké
hoach héa, chinh sach, luat phap va cac quy dinh khic vé TM dé tac dong t6i cac chi
thé ngudi ban, ngudi mua va cac hoat dong, quan hé trao doi trén thi truong thong qua
viéc dinh huéng, huéng dan ddi véi cac chu thé TM (ma cu thé 1a doanh nghiép); tao
1ap méi truong KD cho cac DN; diéu tiét cac hoat dong TM va thi truong dé dam bao
tinh can d6i cung cau va 6n dinh KT vi md; hd trg va gitip dd cac DN trong qua trinh
hinh thanh va phat trién (Luat Thuong mai, 2005).

2.2. Noi dung co bin ciia QLNN vé TM

Hoach dinh: Thé hién qua viéc xay dung, chi dao thyuc hi¢n chién luoc, quy hoach,
ké hoach va chinh sach phat trién; xdy dung va ban hanh cac vin ban quy pham phéap
luat vé TM.

Té chire thuc hién: La cach thirc t6 chirc hé théng cac co quan quan li (QL) va thuc
thi chinh sach, phap luat ctia Nha nudc ddi véi linh vuc TM; t6 chire cép dang ki KD,
thu hoi gidy phép trong hoat dong KD TM; thong tin, tuyén truyén, huéng dan, chi
dao, va to chirc thyc thi cac quy dinh chinh sach va phép luat lién quan téi linh vuc
™.

Kiém tra giam sat: Bao gdm viéc kiém tra, thanh tra, giai quyét tranh chip va xt li
vi pham chinh sach, luat phap trong hoat dong KD TM.

Ngoai ra QLNN v& TM cdn ¢6 cac chirc niang hd trg khac nhu: T6 chirc cong tac
dao tao, nghién ctru khoa hoc va phat trién nguén nhan lyc cho linh vuc TM; td chirc
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va quan li cong tac xuc tién TM, hop tac qudc té trong linh vuc TM; tham gia ki két
cac diéu ude qudc té lién quan linh viec TM.
3. KHAI NIEM VE BAN HANG PA CAP

3.1. Khai niém

BHDC hay kinh doanh da cip 1a phuong thirc tiép thi san pham, day 1a hoat dong
kinh doanh ban hang truc tiép dén tay ngudi tiéu dung (NTD). Véi phuong thiic nay,
nha phéan phdi (NPP) c6 vai trd nhu nhing dai li (Taylor, 2011).

Nghi dinh vé quan li hoat ddng BHPC do Chinh phu ban hanh, tai Piéu 2 da néu 15:
“BHDC 1a phuong thirc to chirc kinh doanh ctia DN thong qua nhiéu cap khac nhau,
trong d6 ngudi tham gia (NTG) s& duoc hudng tién hoa hong, tién thuong va/hoic loi
ich kinh té khac tir két qua ban hang cia minh va cta ngudi khac trong mang ludi do
ngudi d6 td chire va duge doanh nghiép BHPC chép thuan”. Con theo Diéu 3, Luat
Canh tranh 2005, kinh doanh da cdp hay con goi la kinh doanh da tang, kinh doanh
theo mang 1 “viéc ban 1é hang hoa théng qua mang ludi NTG gém nhiéu cip, nhiéu
nhanh khéc nhau”.

Tir cac dinh nghia trén, c6 thé thiy noi dung ctia BHPC bao gom 2 hoat dong
chinh: Ban hang truc tiép cho khach hang, va xdy dung mang ludi tiéu thy.

Ban chét ciia hinh thirc BHPC dugc thé hién rd qua cac bén tham gia nhu sau:

Doanh nghiép BHPC: Khong tryc tiép quang b4, tiép thi SP, khong ban hang truc
tiép cho nguoi tiéu ding ma thong qua nha phan phdi dé thuc hién cac cong viée nay.

Nha phén phéi (NPP): Vira thuc hién chirc ning ban 1¢ hang hoa, vira quing céo
truc tiép cho DN. Khi tham gia mang lu6i BHDC, NPP tiép thi hang hoa tai noi ¢, noi
lam viéc cua nguoi tiéu dung, nén ho khong phai dang ki KD khi tham gia BHDC.
Quyén lgi cia NPP tham gia BHPC dugc huéng hoa hong, tién thuong hodc loi ich
kinh té khéc tir két qua tiép thi ban hang ciia minh va ctia nguoi tham gia BHDC cép
dudi trong mang ludi do minh t6 chire va mang ludi d6 duge DN BHDC chap thuan.

Nguwoi tiéu ding: La nhitng nguoi cam nhén chét luong, cong dung ciia hang hoa va
da s6 ho tré thanh NPP ctia phuong thirc BHDC.
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Bang 1. So sanh hinh thirc kinh doanh ban 1é théng thuwdomg véi BHDC

Ban 1é thong thwong

B4n hang da cip

Hang hoa kinh doanh

Thuong 1a hang héa phd bién,
nhiéu nha san xuit tham gia cung
(g va phan phéi

Hang hoéa mang tinh dac thu, doc
dao, chi phan phdi trong hé thong
KDbC

Noi t6 chirc ban hang

Cira hang, siéu thi, chg

Khong co6 noi xac dinh: Nha
riéng, co quan, noi gap gd nguoi
than quen...

Nha phan phi san pham

C6 dang ki kinh doanh, chiu diéu
tiét cua Luat Thuong mai

Khong dang ki KD, khong chiu
diéu tiét cua Luat Thuong mai

Ngudi tiéu dung san phim

Thuong 1a nguoi mua hang

Thuong tré thanh NPP san pham

Thoi gian ban hang

Co6 gidi han

Linh dong

T4 chirc quang céo tiép thi

Thuong qua cac phuong tién
truyén thong dai chung: Bao, dai,
TV, Internet...

Thuong dua vao moi quan hé
than quen dé truyén miéng

Vén dau tu

R4t 16n

R4t nho

Quan hé lam viéc

Cap trén - cap dudi

Tuyén trén - tuyeén dudi

Vi tri ciia nguoi ban hang
truc tiép

Lam cong an luong

Ty lam chu, ty quang cao

Puong di cua san pham

Nha san xuit - tao ra hang hoa,
dich vu - chi phi hoa hdng cho dai
li - chi phi hoa hdng cho cira hang
ban 1¢ - chi phi quang céo - nguoi
tiéu dung.

Nha san xuit - tao ra hang hoa,
dich vu - nguoi tiéu dung 1 -
nguoi ti€u dung 1 gidi thiéu
ngudi tiéu dung 2 dé huong hoa
hdng - dén ngudi tiéu dung n...

Gié ban (chua VAT)

Chi phi san xuét + chi phi dai li
trung gian + chi phi quang céo =
Gia ban

Chi phi san xuit + hoa hdng tra
thuong hé théng + chi phi dao
tao = Gia ban

Vong doi

Dai (c6 khi lam tr doi nay qua
doi no)

Ngin (trung binh tir 3 — 5 ndm).

Nguén: Tong hop cua tac gia
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3.2. Pic diém BHPC

BHDC 14 phuong thic tiép thi dé ban 1¢ hang hoa thong qua mang ludi dong dao

NTG ban hang, cac DN t6 chirc BHDC s& thiét lap duoc mbi quan hé mua ban san

phém truc tiép voi nguoi tieu dung (Taylor, 2011).

DN BHDC khong can dau tu vao ctra hang, phuong tién ki thuat phuc vu cho ban 1é

hang ho4, ma chu yéu thong qua phuong thirc ban hang truc tiép.

DN BHDC thudng 1a DN tryc tiép SX hang héa voi dic tinh riéng biét, chat luong
vuot trdi, it nha SX khac thuc hién dugc. DN BHDC thuong khong SX hang hoa
thong thudng, phd bién trén thi truong.

DN BHDC tiép thi hang hoa thong qua NTG dugc to chirc ¢ nhiéu cdp, nhiéu nhanh

khac nhau.

NTG BHDC dugc huong hoa hong, tién thudng hodc cac loi ich kinh té khéc tir két
qua tiép thi ban hang ciia minh va cia NTG BHDC cip du6i trong mang ludi do minh
td chirc va mang ludi d6 dugc DN BHDC chép thuan.

Bang 2. Uu va nhuge diém ciia cic ddi twong tham gia BHPC

Poi twgng

Uu

Nhuge

Doanh
nghiép

it dau tu cho quang céo va chi phi cho nhiéu khau
trung gian. SP tir NPP duoc dua tryc tiép dén tay
NTD, diéu nay gitp giam thiéu dugc chi phi van
chuyén.

C6 lugng khach hang 16n dong thoi 1a NPP SP cua
minh, diéu nay gbp phan lam ting doanh sb cia
cong ty (kich cau).

SP mang tinh wu viét cao: Poc dao, doc quyén, va
chat luong.

Thiét 1ap duoc mbi quan hé mua ban SP tryc tiép
v6i NTD ma khong ton phi cac khoan déau tu.

Tao ra mot lyc luong tiép thi, tu van, doi ngll ban
hang khong 10 & moi noi trén thé gidi mot cach
nhanh chéng va 6n dinh lau dai.

Gia tri chia sé khong vugt qua gia tri loi nhuén cua
SP.

Gi4 ré hon céc loai SP ¢6 ciing chét lugng.

D& mat uy tin.
Kho kiém soat hanh vi cia cac
NPP.

Viéc quang cao theo cach
truyén miéng cua cac thanh
vién KDDC rit d& bop méo su
that.

Céc di thi c6 thé xam nhap 1dn
nhau, ndi xdu va c6 nhimng tac
dong tiéu cyc v&i nhidu hinh
thirc khac nhau.
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Mb hinh nay mang dén cho NTG rét nhiéu wu thé.

Co nhiéu sy lya chon hang hoéa. Co thém quyén
KD.

Diéu kién gia nhap va lam vi¢c thuan loi.

Khong cé thu nhép on dinh, c6
su canh tranh kha manh.
Dé sirt mé quan hé tinh cam véi
nguoi than, ban be, v.v..

Ngudi
tha?n gia MOoi truong hoc tap va trai nghiém rét tot. Cic DN da cép thuong co §
Thu nhép do ban than quyét dinh. phong dai lé_m cho ngudi ’nghe
, khoéng c6 cai nhin dung dan va
La thuong truong nhung “khong khac nghiét”. mi mo va SP.
bau tu khoéng rii ro.
Pay 1a phuong phép kich cau rat manh, tao nhiéu Mo hinh d& bi loi dung dé
cong an viéc lam, thuc day su phat trien XH... Itra dao.
Tang kha ning canh tranh giita cic DN, thuc ddy D& xay ra tranh chap giita
kinh t€ quoc gia phat trién manh hon. nhiing bén lién quan.
Xa hoi Huy dong ngudn von va stc lao dong nhan rdi hoic
du thtra trong nhan dan.
DPoéng gop dang ké vao ngan sach nha nudc, phiic
loi xa hoi.
Chéng gia mao hang héa.
C6 thé nhan dugc cac san pham gié reé. Khi san pham chét lugng kém,
Khong c6 san pham gia. khong thé phan 4nh dugc
Puoc huong ché do chim séc khach hang dac bigt,  1oY ¥ ”
Khich  NTD dugc dam bao vé tiéu chudn chét lugng, an G%y ‘tén; fi Su d}lng san pham
hang toan, vé sinh thyc pham. chi vi né ngudi than.

NTD dugc 1gi khi mua SP dugc dam bao rd rang,
hop phap vé ngudn gbc, xudt xu, tinh ning, cong
dung cua hang hoa; cling nhu SP ¢6 nhan hang hoa
theo ding quy dinh phép luat.

Nguon: Tong hop ciia tac gia

Nhirng thuan loi va han ché néu trén cho thiy hoat dong BHDC rat cin c6 su quan

li cia Nha nude dé co thé phat trién lau bén va hoan thién hon.
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4. THU'C TRANG VE HOAT PONG QLNN VE BHPC TAI TP.HCM
4.1. Thyec trang vé hoat ddong BHPC tai VN
Bang 3. S6 lwong DN kinh doanh da cip tai VN giai doan 2008-2013

Tiéu chi 2008 2009 2010 2011 2012 2013
S6 doanh nghiép duoc cap gidy phép kinh doanh ~50 ~52 63 73 78 96
S xin rat, chuyén d6i hodc bi rat gidy phép ~10 13 20 22 24 31
S6 doanh nghiép con tién hanh kinh doanh ~40  ~33 43 51 54 65

Nguon: Tong hop tir sb liéu cua S& Cong thiwong céc tinh

Bang 3 cho thay sy ting trudng vuot bac trong quy md nganh KDDC tai VN trong
giai doan 6 nim gan ddy (2008-2013). Tuong tng theo d6 doanh thu tir hoat dong nay
cling tdng nhanh qua cadc nam. Theo Cuc Quan li canh tranh - B Cong thuong, ndm
2008 doanh thu BHDC dat 1.581 ti dong thi dén nam 2013 di dat ngudng 6.450 ti
dong; trong d6 co tdi 90% to chirc ban thyc pham chirc ning. Vé co cdu DN trong
nude va nude ngodi, cac thwong hiéu nude ngoai KD nhiéu loai SP va chiém thi phan
rat 16n tai thi truong VN. Nguyén nhan do ho ¢ nhiéu kinh nghiém QL hinh thirc nay
trén nhiéu quéc gia va co6 loi thé vé cong ngh¢ SP nén co6 sy vuot trdi hon so vdi cac
DNVN. Ngoai ra, hoat dong BHPC ¢ VN con thu hat mét lugng 16n NTG. Nam 2008,
ca nudc ¢ 504.728 NTG BHDC thi dén nay da c6 hon 1 triéu NTG BHDPC; tuy nhién,
hau hét cac nhan vién BHPC déu thiéu hiéu biét vé hoat dong BHPC do ngudn théng
tin con han ché va viéc dao tao ciia cidc DN chi tap trung vao cach ban hang va moi
ngudi hiéu qua chtr chua cung cap day di thong tin cho NTG BHDC.

4.2. Thye trang vé hoat dong BHPC tai TP.HCM

Bang 4. Phan bo s6 lwgng doanh nghiép BHPC theo dia phuong
tinh dén hét 4/2014

STT  Dia phuong S6 lugng S6 lugng S6 DN S6 DN bi S6 DN
DN dang ki DN tam chim dirt rit gidy dang hoat
dirng hoat dong phép dong
1 Ha Noi 51 1 14 4 32
2 TP.HCM 44 3 11 1 29

3 Pdng Nai 2 0 1 0 1
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4 Binh Duong 1 0 0 0 1
5 Hai Duong 1 0 0 0 1
6 Hai phong 1 0 0 0 1
7 Quang Ninh 1 0 0 0 1
8 Bic Giang 1 0 0 0 1
Téng 6 102 4 26 5 67

Nguon: Cuc Quan li canh tranh - B Cong thuong

Ca nudc hién nay chi c6 8/64 tinh (thanh phd) c6 DN ding ki KD BHPC, tuy nhién
cac cong ty nay lai vuon ra cac tinh khac dé KD. Bang 4 cho thay TP.HCM la dia
phuong dung thir 2 sau Ha Noi ¢6 nhiéu DN BHPC (c6 44 DN ding ki hoat dong,
chiém 43,14 % so véi ca nuoc). Tuy nhién, & TP.HCM hién tai c6 14 DN dung hoat
dong hodc chim dit thoi gian hoat dong, 1 DN bi rat gidy phép, ti 16 DN dang hoat
dong 14 65,9%. Piéu nay cho thiy cac cong ty BHPC néu khong c6 triét 1i KD dung,
hoat dong khong chuyén nghiép, c6 hanh vi lira dao khach hang thi tudi tho hoat dong
thap, rat nhanh roi khoi thi truong.

Panh gia chung vé tinh hinh hoat déng KD BHPC tai TP.HCM:

Thanh céng: KDPC gop phan tao ra sy thay d6i 16n vé TM, cu thé 1a cung cap hang
héa chat luong cao cho XH, tao ra co hoi viéc lam va tang thém thu nhap cho NTG,
thic déy viéc luu thdng hang hoa va thu hut dau tu nudc ngoai, tao ra mdt van hoa KD
moi tai VN.

Han ché: Hoat dong KDPC dudi hinh thirc lira dao gay mat long tin cho NTD; vi
muc dich 1gi nhudn ma cac DN KDDC sir dung nhiéu chiéu thtc tinh vi, trai phap luat
dé du d6 NTD; cac DN di n6i qué vé tinh nang SP ctia minh va ban v6i mot mirc gia
qua cao so vodi gia tri thuc té, cudi cung NTD chiu thi¢t; co6 su “lach luat” trong hinh
thirc KDDC; cac DN da cdp VN chiu sy chi phdi boi cac cong ty da qudc gia nude
ngoai thyc hién chuyén gia, tron thué gy tht thoat ngan sach; hoat dong KDPC bt
chinh d4 gay ra nhiing tac dong tiéu cuc ddi voi NTG.

Nguyén nhan ciia han ché:

- Hanh lang phap li cho quan li hoat dong BHPC ¢ VN ban hanh mudn (7 ndm sau
khi hinh thirc nay vao VN);
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- N6i dung cac vin ban phap li diéu chinh BHDC nhiéu so hd, cham stra d6i, khién
nhiéu DN, NPP lgi dung KD bét hop phap, gy tac dong xau dén xa hoi;

- Bo may quén li nha nuéc vé BHDPC & cap qubc gia, cac dia phuong trong d6 co
TP.HCM chua van hanh tbt;

- Hi¢p hoi BHDC chua ¢t manh dé anh hudng tich cuc dén cac hoi vién;

- Nhiéu DN khong tuan thi theo phap luat;

- Cac DN qua tip trung vao md rong thi trurong ma xem nhe cong tac huan luyén
dao tao; va

- Trinh d6 ctia nhiéu NPP trong hé théng KDDC rit han ché.

4.3. Thyec trang vé hoat dgng QLNN déi véi KD BHPC trén dia ban TP.HCM

4.3.1. Phdn tich co so phap li

Co so phap li: Chinh phii d4 c6 nhitng vin ban phép li dung dé diéu tiét hoat dong
BHDC nhu: Lut cia Qudc hoi sb 27/2004/QH11 ngay 03/12/2004 vé canh tranh; Nghi
dinh ctia Chinh phu sé 110/2005/ND-CP ngay 24/8/2005 vé& quan li hoat dong BHPC;
Nghi dinh cia Chinh phu sé 06/2008/NB-CP ngay 16/01/2008 quy dinh vé xir phat vi
pham hanh chinh trong hoat dong TM; Nghi dinh s6 185/2013/ND-CP “Quy dinh xtr
phat vi pham hanh chinh trong hoat dong TM, san xuét, budn ban hang gia, hang cAm
va bao vé quyén loi NTD”; Luét bao vé quyén lgi NTD, Nghi dinh 42/2014/ND-CP
ngdy 14/05/2014 ctia Chinh phui vé& quan li hoat dong BHDC.

Danh gia vé co so phap li: Hau nhu cac van ban phép li da phan nao thé hién su on
dinh, chéc chin va an toan cho hoat dong BHDC; cu thé nhu d3 xac dinh duoc co s&
phép li cho viéc giam sat tinh hop phap cta mang BHDC; truy clru trach nhiém cua
timg bén trong giao dich tham gia BHPC; tao ra nhiéu co hoi bao vé tot hon quyén loi
ctia nhitng bén co vi tri yéu trong cac giao dich mua ban, ké ca hop dong tham gia ban
hang.

Nhitng han ché:

Céc quy dinh chua cu thé: Mic du Luat Canh tranh ndm 2004 d3 xac dinh tuong dbi
16 rang vé hanh vi vi pham va ban chat bat chinh cua no, song lai chua lam 16 dugc thé
nao 1a “nhim thu loi bat chinh tir viéc tuyén dung NTG mang luéi BHPC”. Luit Canh
tranh quy dinh: "Hang ho4 dugc NTG BHDC tiép thi truc tiép cho NTD tai noi &, noi
lam viéc ciia NTD hodc dia diém khac khong phai 1a dia diém ban 1¢ thuong xuyén cta
DN hoic ciia NTG”. Néu can cir vao diéu kién nay thi hoat dong BHDC lu6n dién ra
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ngoai DN, khi d6 khach hang chi c6 mdi lién hé v6i mang ludi ban hang ciia DN ma
khong dugc cham séc, bao hanh, hudng cac dich vu hau mai. Ciing nhu sy ty phat hinh
thanh mot mang ludi ban hang theo kiéu di dong nhu vay s& gay ra ap luc cho nha
quan li, va XH.

San phém cua BHDPC chua dugc quy dinh dﬁy du: Theo quy dinh cta Luat Canh
tranh nam 2004 va Nghi dinh s6 110/2005/ND-CP, SP dugc tiéu thu theo phuong thirc
BHDC phai 1a san pham hitu hinh, nhung trén thyc té ngoai cac SP hiru hinh con c6
cac SP dich vu.

Quy dinh vé xu 1i vi pham la chua du tinh ran de: Theo Nghi dinh 42/2014/ND - CP
quy dinh tai Diéu 34 & 35 vé xir li vi pham dbi véi DN, NTG BHDC nhu sau:

- DN BHDC, NTG BHDC thyc hién cac hanh vi vi pham quy dinh tai Nghi dinh
nay thi tiry theo tinh chét, mirc d6 vi pham ma bi xt li vi pham theo quy dinh ctia phap
luat canh tranh va phap luat vé xu li vi pham hanh chinh.

- Truong hop DN BHDC, NTG BHDC vi pham quy dinh ctia Nghi dinh nay va gay
thiét hai dén loi ich vat chat cua t chtc, c4 nhan lién quan thi phai bdi thudng thiét hai
theo quy dinh cta phap luat.

4.3.2. B6 may té chirc OLNN

Theo Nghi dinh 110/2005/ND-CP thi DN BHDC chiu su quan 1i truc tiép tr So
Cong thuong tinh, thanh phé va két hop véi sy giam sat cua Cuc Quan li canh tranh &
cap vi mo; tuy nhién, viéc quan 1i ndy van con nhiéu long 1éo. Theo Phé Cuc trudng
Cuc Quan li canh tranh Nguyén Phuong Nam day la Iinh vuc rat kho kiém soat, mac
dii d3 ¢6 nhidu van ban phap luat quy dinh vé viéc KDPC, nhung van chua da manh dé
xtr 1i nhitng mé hinh bét chinh; ngoai ra, cac don vi c6 nhi¢m vu kiém tra, xtr li con
qua mong; va viéc kiém soat bj chdng chéo, gdy nhiéu khé khian cho cong tac QL. Pén
nay, Nghi dinh 42/2014/ND-CP hi¢u luc tir thang 7/2014 da c6 nhiing quy dinh moi
nhu tip trung quyén luc quan li nha nuéc vé BHPC vao Cuc QLCT cua Bo Cong
thwong. Co quan ndy nhan trach nhiém tham dinh hd so cép gidy phép KDDC, thay vi
truge day S¢ Cong thuong TP.HCM cép cho cac DN, Cuc QLCT ciing cip gidy phép
cho huén luyén dao tao da cép, théng ké danh gié tinh hinh KDDC...

4.3.3. T6 chirc qudn li BHPC

Cac budc co ban dé t6 chirc KD BHPC: Bao gém quy trinh cip gidy ding ki to
chic BHDC; hop dong tham gia BHDPC (day 1a cong cu phéap li dé to chirc mang ludi
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BHDC); thong bao BHPC khi DN BHDC phat trién mang ludi ban hang; va chim dut
hop ddng tham gia BHDC. Trong d6 NTG va DN BHDC c6 quyén chidm dit hop dong
khi ¢6 hanh vi vi pham cac quy dinh vé trach nhiém di néu trong hop dong

Nhan xét vé tb chirc QL BHDPC:

Tién kiém

e Quy trinh cip gidy ding ki t6 chizc BHDC:

Nghi dinh 110/2005/ND-CP quy dinh vé diéu kién dé duogc cip gidy ding ki. Tuy
nhién, van con nhiéu van dé con han ché, nhu:

- Gidy ding ki BHDC c¢6 dau hiéu ctia mét loai diéu kién KD vi: (i) Cac DN chi to
chirc BHPC khi dd duoc cip gidy dang ki. Néu khong duoc cip gidy dang ki, DN van
c6 quyén KD theo gidy chimg nhan dang ki KD, duogc td chirc tiéu thu hang hoa nhung
khong sir dung mang BHDC; va (ii) Diéu kién vé ki quy c6 diu hiéu cua diéu kién KD
cho du da dugc nguy trang bdi thu tuc dang ki BHPC.

- Phép luat yéu cdu DN phai chimg minh vé& kha nang chiu trach nhiém tai chinh
trude nhimg NTG bang khoan tién ki quy; chimg minh vé tinh hop phap cua hoat dong
KD va gidy chirng nhan du diéu kién KD trong truong hop KD hang hoé thuoc danh
muc hang hoa KD c6 diéu kién. Nhung ngoai khoan tién ki quy, viéc tham tra nhiing
diéu kién con lai dé cap gidy chimg nhan dang ki BHDC chi mang tinh hinh thirc, hoic
1a kiém tra lai nhitng gidy t& ma DN c6 san, hodc kiém tra sy hop 1 ctia ndi dung ké
khai ma khong can xac minh tinh trung thuc ctia né. Nhu vay, co ché sang loc DN ¢
khau diu vao di khong con hiéu qua, do cac thu tuc mang tinh hinh thirc.

- Hoat dong BHDC c6 nhiéu mé hinh khac nhau, nhung chua quy dinh 1 mé hinh
nao dugc phép hoat dong, md hinh nao bi nghi€ém cAm dé thuan tién trong viéc ngan
chan cac hanh vi sai pham.

e Vin d¢ lién quan dén trach nhiém ki qui ciia DN khi ddng ki t6 chirc BHDC:

Theo Nghi dinh 110/2005/NB-CP, DN phai ki quy thap nhét 1a mot ti VND. Muc
cu thé phu thudc vao von diéu 1é ciia DN. V&i nhimg DN ¢6 ¥ d6 thyuc hién chién lugc
BHDC bit chinh nham truc loi tir NTG, thi ho s& ludn tim cach dang ki von diéu 18
v6i gidi han du dé tién ki qui chi & mirc thap nhat. Trong khi do, tinh phd bién va rong
khip ciia mang BHPC c6 thé 1am phat sinh nhiing trach nhiém rat 16n cho DN trudc
XH va NTG. Mot khi mang da cép duoc thiét 1ap co ) lugng NTG qua 16n, khoan tién
ki quy voi mue trén dudi mot ti ddng khong thé giai quyét vé co ban trach nhiém cua
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DN trude NTG cho du d6 chi 1a khoan tién hoa hdng, tién thudng... Do dé, sb tién ki
quy da khong thé phat huy tac dung ma phap luat va NTG ki vong. Khic phuc han ché
d6, Nghi dinh 42/2014/ND-CP thay d6i quy dinh vé ki quy 12 5% vén diéu 1& nhung
khong thdp hon 5 ti VND.

e Hop dong tham gia BHDPC: Py la nén tang phéap 1i cho méi quan hé giita DN
BHDC véi NTG, trong d6 chu trong dén trach nhiém minh bach cac tai liéu lién quan
dén hoat dong BHDC.

Hdu kiém

e Quan li KD BHDC:

Nghi dinh 110/2005/ND-CP trao cho co quan QLCT va S¢ Cong thuong céac tinh
quyén chu dong vé thoi gian, cép dd, ndi dung thanh tra, kiém tra hoat dong BHDC.
Tuy nhién, phap luat lai chua quan tdm dén trach nhiém cua DN trong viéc luu trir cc
giéy t& can thiét phuc vu cho viéc thanh tra, kiém tra.

e Xac dinh trdch nhiém ciia cdc chi thé trong hoat dong da cap khi c6 hanh vi vi
pham: Phap luat chua quan tim dén viéc truy ciru trach nhiém cua nhitng NTG trong
chudi cac cap ban hang khi ¢6 hanh vi vi pham mang tinh hé thong.

4.3.4. Thuec tién vé hoat dong OLNN doi véi hoat dong KDDC tai TP.HCM

- Tuyén truyén phd bién phap luat: Trong thoi gian qua, Cuc QLCT di to chirc cac
chuong trinh tap hudn vé cong tic QL BHPC cho cac co quan quan i dia phuong,
trong d6 c6 TP.HCM. Bén canh d6, Cuc ciing xdy dung co ché trao doi thong tin, lién
lac tir cAp chuyén vién dé ting cuong tham vén, trao doi kinh nghiém va hudng dan kip
thoi cac van dé thyc tién trong cong tic QL BHPC.

- Hudng din hd tro DN: Cuc QLCT t6 chirc, hudng dan cac DN BHPC thuc hién
ding cac yéu cau cla phép luat, dic biét 1a hd tro thanh lap Hiép héi BHPC VN nham
tao diéu kién cho cac DN BHDC c6 co hoi hop tac, phat trién hon nita, dam bao moi
truong KD lanh manh, 6n dinh. Pong thoi, Cuc QLCT ciing da phdi hop véi Tong cuc
Thué, Bo Tai chinh huéng dan giai dap cac vudng mic cia DN BHDC lién quan dén
viéc hach toan chi phi hoa hong tra cho NTG BHDPC.

- Pang ki va thong béo té chirc BHDC: Hién nay, cong tac dang ki t6 chire BHDC di
duogc trién khai tai S& Cong thwong TP.HCM. Bén canh d6, Thong tu 19/2005/TT-
BTM quy dinh khi phat trién mang luéi ban hang ra cac tinh, thanh phé ma DN khéng
dat tru s¢ chinh, DN BHDC phai thong bao cho S¢ Cong thuong TP.HCM.
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- Kiém tra, giam sat va xi li vi pham: Co quan QLCT va S& Cong thuong cic tinh c6
thim quyén kiém tra, thanh tra nhitng DN dé duoc cp gidy dang ki BHDC. Tuy nhién,
can bd quan 1i nha nuéc & S¢ Cong thuong TP.HCM dbi véi hoat dong BHPC qua
mong (Chi 01 nguoi chuyén trach) ma phai vira quan li, vira thanh tra, kiém tra khi c6
khiéu nai... cho nén cong tac thanh tra, kiém tra BHPC trén dia ban TP.HCM chua tdt,
day ciing 1a nguyén nhan KDPC bt chinh phat trién, hang nghin ngudi tiéu ding bi
lira d4o, anh hudong xau dén xa hoi. Tir nam 2008 dén nay, S& Cong thuong TP.HCM
da phdi hop v6i Vin phong dai dién Cuc QLCT va S6 Y té¢ TP.HCM tién hanh kiém
tra 44 lugt dbi v6i 36 DN, trong d6 c6 18 DN do S& cép gidy phép, 8 DN thong béo
mé rong mang ludi ban hang trén dia ban thanh phd, va 10 DN chua c6 gidy ding ki to
chitc BHPC nhung hoat dong kinh doanh theo hinh thirc da cip. Qua d6 S& Cong
thuwong TP.HCM da xu li dugc mdt s6 vu viéc vé BHDPC nhu trong Quyét dinh xu phat
hanh chinh d6i véi Cong ty c6 phan Sinh Loi, hay nhu truong hop xir i dbi voi hoat
dong BHPC cuia Cong ty TNHH Au Viét A, v.v..Tham chi, DN d3 c6 gidy dang ki
nhung van hoat dong BHPC bét chinh. Trong cac vu viéc da dugc xur li, viéc phat hién
hanh vi vi pham phap luat hau hét déu tir nhing t6 giac cua XH. Piéu nay cho thay: (i)
Thu tuc dang ki chua 1a co ché sang loc hiéu qua; va (ii) Cac co quan c6 tham quyén
dudng nhu chua ¢ du kha nang va cong cu dé chu dong phat hién vi pham.

4.3.5. Vai tro va hoat dong cua Hiép hoi BHDC

Hiép hoi BHDC VN dugc thanh lap tir nam 2009 dén nay di trién khai nhiéu hoat
dong nham hd trg, két ndi tao sttc manh tap thé cho cac DN BHDC, déng thoi Hiép hoi
cling dang xiy dung, cung cd va phat trién cac thanh vién hiép hoi ngay cang viing
manh. Pac biét, Hi¢p hoi da nhan manh vai tro cua nganh nghé d6ng thoi phan tich rd
cac loai hinh nip bong, gay hai uy tin nganh BHDPC. Thém vao do, Hi¢p hoi ciing cho
ra ban tin BHDC - day 1a kénh cung cip thong tin dén NTD ciing nhu tiép nhan nhiing
phan anh vé nhimng nghi van, sai pham cta nhitng DN KD BHDC trai phap luat.

Tuy nhién, ciac DN hoi vién cua Hiép hdi ciing gip nhiéu khé khan trong viéc thuc
hién nhiéu thu tuc mé rong mang ludi BHPC ¢ cac dia phuong ngoai pham vi tinh,
thanh phé noi DN dat tru s¢ chinh nhu DN khong dugc phép hodc bi han ché t6 chirc
cac cudc hoi hop trao doi, chia sé co hoi KD hodc can phai cung cap nhiéu loai gidy to
nhung viéc giai quyét con cham tré. Lyc luong QL thi truong yéu cau cac NPP ciia DN
phai cung cp cac ching tir lién quan nhap khau hang hoa; hay hop dong gitra NPP va
DN khong dugc co quan chtre ning xem nhu gidy phép KD ctia NPP...
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4.4. Nhirng thanh céng va han ché trong cong tic QLNN ddi véi hoat dong
BHDC

4.4.1. Nhitng thanh cong:

- Phép ludt vé quan li hoat dong BHDC di thira nhan quyén dugc t6 chitc BHDC
v6i tu cach 12 mot hinh thirc ctia quyén tu chu trong to chirc phan phdi, tiéu thu SP cia
DN.

- Nghi dinh 110/2005/NB-CP di xéc lap twong ddi rd rang vé trach nhiém va nhiing
quy dinh cua phép luat trong hoat dong BHDPC ctia NTG, va DN. Céc quy dinh nay la
co s& phap li quan trong cho viéc xac lap cac mdi quan hé lanh manh giita DN véi
NTG; gitra DN, NTG v6i NTD.

- Bing hop ddng tham gia BHPC, DN d trao cho NTG quyén duoc tién hanh cac
hoat dong tiép thi, ban ¢ hang hoa ctia minh va cam Kkét phan chia lgi ich cho NTG.

4.4.2. Han ché:

- Céc quy dinh ctia phap luat con nhiéu diém chwa hoan thién, cac yéu cau thuc hién
thu tuc dang ki, thong bao con chua rd rang gay kho khan cho viée ap dung phap luat
cling nhu QL DN, chua c¢6 quy dinh diéu chinh vé phuong thirc KDDC dbi véi dich
vu...Phap luat con qua nhiéu khoang tréng dé ké gian tim cach lach luat, KD trai phép
nhung chua c6 nhidu bién phap ché tai manh dé diéu tiét hoat dong KDPC trai phép.

- Trong cac van ban phép luat hién tai chua c6 quy dinh vé thoi han c6 hiéu luc cua
gidy chimg nhan dang ki to chitc BHPC nén da xuét hién mot sd van dé nhu: C6 nhiéu
DN xin cap gidy ching nhan dang ki to chirc BHPC sau dé khong hoat dong hoic chi
hoat dong cam chimg dé cho bén lai gidy phép cho ciac DN m&i gia nhap thi truong.

- Céc co quan chtic nang con cham chap, buong long, lung ting trong viéc quan li.
Chua ké, So Cong thuwong khong c¢é tham quyén ché tai voi cac cong ty da cap vi
pham. Ngudn lyc cua cac co quan QL dia phwong con han ché, do dé viéc trién khai
kiém tra, giam sat va xu li vi pham tai co sé chua thuc sy dugc dam bao.

- D6i ngii can by QL con han ché vé trinh do, ki nang va kinh nghiém theo yéu cau
cong tac QL BHDC.

- Hiép hoi BHPC VN chua gép phan cai thién hoat dong va hinh anh cho hinh thirc
KDDC. Ho ciing chua c6 nhiéu hanh dong thiét thuc giup bao vé quyén loi cho NTD,
NPP...



Phat trién Kinh té 290 (12/2014)| 125

5. GIAI PHAP QLNN POI VOI HINH THUC HOAT PONG BHPC TREN PIA BAN
TP.HCM

5.1. Co sé phap li

5.1.1. Xay dung va sira d6i cdc tir ngit va tiéu chi trong van ban phdp ludt mét cach
ré rang, cu thé

- Luat Canh tranh nim 2004 chua lam rd dugc thé nao 1a “nhdm thu loi bat chinh tir
viéc tuyén dung NTG mang lusi BHPC”.

- ND-CP 110/2005, nghiém cdm hanh vi “du dd” nguoi khac tham gia BHPC,
nhung ¥ nghia hay cach xac dinh nhu thé nao 1a du dd 14 con mo hd va chua duge néu
r0.

- Can m¢ rong ddi twong clia viéc mua ban trong BHDC khong chi bao gdom cac dbi
tuong 14 hang héa hitu hinh, ma con ca ddi twong 1a cung Gng dich vu.

5.1.2. Sira déi va bé sung mét s6 diéu ludt dé bdao vé quyén loi ciia NPP va NTD

- Quy dinh 5 rang vé trach nhiém cuia cac cong ty nudc ngoai, cac cong ty trong
nudc va cac NPP dé bao vé lgi ich NTD va NPP khi c6 sy c6 vé SP xay ra (Diéu 22,
Diéu 23 trong Chuong 4 ciia Nghi dinh Chinh phu vé quan li hoat dong BHDC sb
42/2014/ND-CP ban hanh ngay 14/05/2014 da bd sung dugc quy dinh nay).

- Nang cao uy tin va trach nhi¢m ctia DN BHDC khi xay ra su cd.

Céan ¢6 mét t6 chirc ¢6 da uy tin va tiém Iyc tai chinh dung ra bao lanh cho DN
BHDC. Nhu vay, DN BHDC s& khong phai bo ra ngay mot lic mot sd tién 16n ki quy
ma quyén loi cia NTG va NTD van s& dugc bao dam boi t6 chirc nhan bao lanh.

Trude khi ndp cac khoan thué v6i Nha nuée thi DN s& trich mot phan thu nhap cia
phan phdi vién va mot phan doanh thu cia DN giri vao mét tai khoan phong tod tai mot
ngan hang TM, v6i muc dich 1a dé dam bao quyén loi cho cac phan phdi vién va NTD
khi quyén lgi ctia ho bi xam pham.

- Nang cao murc xu li cac hanh vi vi pham luat BHDPC.

Nghi dinh 42/2014/ND-CP da b6 sung thém mot sé quy dinh dbi v6i cac hanh vi
BHDC bét chinh, Tuy nhién, mue xtr 1i cac hanh vi vi pham luat BHDC dugc quy dinh
tai Diéu 34 cua Nghi dinh van con kha chung chung, va dugc thuc hién theo quy dinh
ctia phap luat canh tranh va phap luat vé xir 1i vi pham hanh chinh. Do d6 can hoan
thién lai cac quy dinh vé ché tai hanh chinh mét cach cy thé hon.

- Hoan thién cac quy dinh vé bdi thudng thiét hai do BHPC bét chinh gay ra.
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BHDC bét chinh c¢6 thé gay thiét hai cho nhidu chi thé khac nhau, ca thiét hai truc
tiép va thiét hai gian tiép. Vi vay, phap luat cAn phai c6 quy dinh rd hon vé quyén yéu
cau khoi kién cua chu thé.

Du6i khia canh bao vé quyén lgi NTD cén ting tinh chuyén nghiép tir phia cac hiép
hoi bao vé NTD. Bén canh d6, can thira nhan co ché khoi kién tap thé cia NTD voi SP
hoac mdt nhom cac SP cua mot nha KD.

5.2. Hoan thién b may va t6 chirc QLNN

5.2.1. Hoan thién bg may QL

- Thanh 13p co quan giam dinh cac SP cia DN BHDC: Cén c6 co quan kiém tra,
tham dinh cac SP dugc chao ban trén thi trudng da cap.

- Nang cao nang luc chuyén mon va trinh d6 QL cuta cac can bd, cong chirc.

5.2.2. Hoan thién t6 chire QL

- Hoat dong BHDC c6 rat nhiéu mé hinh khac nhau nén B Cong thuwong can quy
dinh 16 mo6 hinh nao dugc phép hoat dong, md hinh nao bi nghiém cam dé€ thuan tién
trong viéc ngdn chdn cac hanh vi sai pham.

- Céc co quan nha nudc can phdi hop va cd van ban théng nhat vé quyét dinh cap
phép hoat dong KDDC cho DN.

5.2.3. Tang cuwong quan li BHPC & khdu hdu kiém

e Nang cao hiéu qua ctia co ché hau kiém

-Tang cuong tinh chu dong trong viéc thanh tra, kiém tra ciia cic co quan chic
nang.

-Céan co bd phan QL hoat dong ctia cac DN BHDC.

- Can c6 su phdi hop cia cac bd nganh khac dé kiém tra chat ché chat luong, an
toan SP da cap.

e Giam sat chat ché tinh hinh hoat dong cua cac DN

- Khi cac DN BHDC m¢ rong pham vi KD thi phai 1ap chi nhanh hay van phong dai
dién tai dia phuong mai do.

- DN c¢6 trach nhiém bao céo dinh ki 6 thang mét lan véi S& Cong thuong noi ding
ki KD va noi m¢ rdng hoat dong.
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- Bén canh d¢, cac dia phuong phai ting cuong co ché phéi hop, trao d6i thong tin
dé QL va cép nhép thong tin mot cach chinh xac, kip thoi dé cong tac QL BHDC tt
hon.

e Ting cudng hd tro tuyén truyén chirc ning QLNN

- Can c6 nhitng bién phap gitup cho cac DN KDBC tim hiéu va thyc hién dung phap
luat.

- Tang cudng cong tac tuyén truyén, phd bién phap luat, nang cao nhan thirc cho
NTD va cong déng DN. Bén canh do, tiép tuc hoan thién cac cong cu hd trg NTD, déy
manh hoat dong ho trg, phéi hop véi cac t6 chirc bao vé quyén loi NTD.

- Khuyén cdo NTG mang ludi BHDPC va NTD VN khi sir dung SP can tim hiéu ki
quy tic hoat dong cia mang ludi, tim hiéu ngudn gdc, xuit xir, nhan mac hang hoa.

5.3. Nang cao vai tro quan li cia Hiép hoi BHDC

5.3.1. Ciing c6 uy tin doi véi cong chiing

- Vi vai tro 1a mot kénh thong tin quan trong gitip NTD c¢6 cai nhin ding dan va co
day du thong tin vé BHDC thi doi hoi Hiép hoi phai két nap cac thanh vién KDDC c6
uy tin.

- Hiép hoi can phai to 15 vai tro ctia minh dé quang ba hinh anh nganh BHDC ciing
nhu trong viéc déu tranh cac hanh vi sai trai lién quan dén BHDC.

5.3.2. Tang cuwong cong tac quang ba hinh thire BHPC dén véi céng chiing

- Thyc hién tuyén truyén, thay d6i nhan thirc ciia ngudi dan vé hoat dong KDPC.

- Can két hop véi cac DN KDBC, t6 chtc nhitng chwong trinh vi XH nhu ung ho
ngudi nghéo, ngudi tan tat, tré mo cbi ... nham nang cao phic loi XH, giy duogc thién
cam doi véi NTD VN.

- Hb trg, phdi hop véi cac DN BHPC nhing bién phap dao tao, huin luyén cho cac
NPP vé SP, cach mé rong hé théng bén virng, hop phap, ddng thdi co nhimng bién phap
manh m&, cimg rin hon nita ddi v6i nhitng nhan vién lam sai phuong phap hoat dong
cua DN.

6. KET LUAN

Sau 15 nam xuat hién ¢ thi truong VN, hoat dong BHDC da phat trién manh mé va
da giai quyét duoc van dé viéc 1am, tao thu nhap ...nhung hién nay di xuat hién nhiéu
thit doan, manh khée dé qua mit phap luat, gdy anh huong dén sy phat trién 6n dinh,
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lanh manh cta KT nudc nha... Dé nang cao kha ning QLNN dbi v6i BHDC, bao vé
quyén loi chinh dang va hop phap cho NTD, NTG va DN, ddng thoi ngin chin va xi
li nhitng truong hgp BHPC bét chinh, Nha nudc can xem xét lai tinh hop 1i va hiéu
qua cua cac co ché QL hién hanh, dic biét 1a quy trinh dang ki t6 chirc BHPC cling
nhu can xay dyng mot doi ngti can bo QL c¢o6 nang lyc, trinh d va nhiét tinh. Vi thé, da
dén luc cac co quan chie niang can thay d6i phuong phap QL cho phi hop véi sy ning
dong cua thi truong |

Tai liéu tham khao
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